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OPINIONBY: 
DAVIS 

OPINION: 

I*X475I DAVIS, Circuit Judge. 

This is an appeal by Akzo, N.V., Enka B.V., 
Axamide Maatschappij, v.o.f. and Akzona Inc. 
(appellants or Akzo) from an exclusion order by the 
United States international Trade Coxnmissioix 
(Commission or trial tribunal) pursuant to § § 337 and 
337a of the Tariff Act of 1930. 19 U.S.C g $ 1337, 
1**2] 1337a (1982), prohibiting the unportation into the 
United States of aramid JSbers manufactured by Akzo in 
the Netherlands. We affirm. 

L Background; Issu^: ScQpe of ReyHew 

A. Background. On April 18, 1984. E.L du Pont de 
Nemours and Con^any (qjpellee or Du Pont) filed a 
con^laint with the Commission under § 337 of the 
Tariff Act of 1930 (19 U^S.C § 1337), nl Hie complaint 
aUeged that Akzo had engaged in unfair methods of 
coiiq}etition and unfair acts including die in^rtation, 
sale and maiketing in the United States of certain aratnid 
6beis n2 produced in the Nedierlands by a process 
purportedly covered by the claims of Du Ponfs U S. 
Letters Patent No. 5, 767, 756 (the Blades or 756 patent). 
In addition, the con^laint charged Akzo with attempting 
bodi to epcploit applications of aiamid libers and co 
penetrate markeis for aramid fibers created by Du Pont. 
Finally, the conq>laint alleged that the effect or tendency 
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of the unfair methods of competition and unfair acts "Nvas 
to destroy or substantially injure an industry, efficiently 
and economically operated, in the United States. 

nl J9 U,S,C, § 1S37 (1976) provides in 
pertinent part: 

Unfair practices in in^ort 
trade 

(a) Unfair methods 
of competition 
declared unlawful 

Unfair me^ds of 
competition and un&ir acts in the 
importation of articles into the 
United States, or in their sale by 
the owner, importer, consigneB, or 
agent of either, ihe effect or 
tendency of which is to destroy or 
substantially injure an industry, 
efficiently and economically 
operated, in the United States^ or 
to prevent the establishment of 
such an industry, or to restrain or 
monopohze trade and commerce 
in the United States, are declared 
unlawfhl, and when found by die 
Commission to exist shall be dealt 
with, m addition to any other 
provisions of law, as provided in 
this section. 



n2 As indicated in Part U, infra, aramid 
fibers axe the strongest commercial synthetic 
fibers known to man — about 6ve times stronger 
than steel on an equal weight basis. 

After evaluating Du Ponfs complaint, the 
Conunission histituted an investigation pursuant to § 
337(b), 19 US.a § 1337(b), and an adnrinistrative law 
judge (ALl) was assign^ to preside over the 
investigatioiL 

The major subsianrive question before the AU (and 
now before us) is the validity and enforceability of Du 
Pom's Blades patenL Those issues, and the relattd facts 
and circumstances, are set fordi and discussed in Part IT, 
infra. The major procedural isstie is whether Akzo was 
denied due process because Du Pom's confidential 



documeDts were not disclosed to appellants* 
management. This problem (together with an alleged 
violation of treaty rights) is considered in Part m, infra. 
The other issues presented to us are dealt with in Part IV, 
infra. 

Following 14 days of hearing, the AU issued an 
initial detenninaticin holding that ['*X476] there was a 
violation of § 337(a) 1**4] oftheTaxiff Actof 1930in 
die nntawftit in^ortation ox sale of certain aiamid fibers 
produced overseas by means of a process that if practiced 
in the United States would infiringe the Blades *7S6 
patent, and that iiiqx)rtation has the tendency to injure 
substantially an efficiently and economically opemtcd 
industry in the United States. 

Akzo filed a petition for review of the AXJ'a initial 
determination on June 3, IMS. On July 15, 1985, die 
Commission decided to review only those portions of die 
initial determinadon pertaining to anticipation and 
obviousness of the Blades 7Jtf patent under 35 U-S-C § 
§ 102 and 103. Ultimately, the Commission affiimcd the 
ALTs findings and conclusions on anticipation and 
obviousness and determined tiiat appellants had failed to 
prove the Blades 756 patent invalid. Having decided not 
to review die remainder of the initial determination, die 
Commission concluded that there was a violation of § 
337. Accordingly, on November 25, 1985, the 
Commission, .after further consideration, entered an 
exclusion order limited to certain forms of aramid fibers 
produced' by AJoo. Hie Commission's order became 
final on January 25, 1986 when r*5] die President 
declined to overrule it pursuant to § 337(g). 

B. Issues. On this appeal, AIczo raises a number of 
issues for us to resolve: 



(1) whether the Commission's finding that 
claim 13 of the 7Jd patent was "not 
invalid" and *'not unenforceable" is 
supported by substantial evidence; n3 

(2) whether Akzo's due process and treaty 
rights w«re violated in the Commission 
proceeding; 

(3) whether the Commission, as a non- 
Article in tribunal, is constitutionally 
prohibited &om adjudicating die validity 
and enforceability of patents; 

(4) whether the Commission's finding that 
Akzo's sales of aramid fibers in the United 
States would have a tendency to "destroy 
or substantially injure" an industry 
economically and efficiendy operated is 
supported by substantial evidence; 
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(5) whether the Coramisston's conclusion 
th&t Du Font's value-in-use pricing did not 
violate the antitrust laws i$ coiicct and 
s^>ported by ^tibstantial evidence; and 

(6) whether it is a defense to Du Pont* s 
con^laint tjhat Du Pont employed a 
solvent included in a polyineri2ation 
process patented by Ak20. 



n3 Akzo presexits no contention th;at, if claim 
13 of the 756 patent is valid and e^oforceable, 
Alczo would not infringe if it used its same 
pjocess in this counUy- 

[**61 

C. iScope o/r^^. niis couit defined our scope of 
review in cases appealed fram the Conmiisston in BehU 
Corp, V. Valmei OK (Order), 742 F.2d I42J, 223 
U,S,P.Q. (BNA) J9S (J984), cert, denied, 472 US, 1009. 
105 5- a 2706, 86 L. Ed 2d 721 (1985). There we held 
that the coun ^does not sit to review what the 
Commission has not decided." 742 FJd at 1423, 223 
U.S.RQ, (BNA) at 194. Beloit is distiiiguishable fiom 
this case because there the Coronrission specifically 
adopted only a portion of the presiding official's initial 
decision. See, eg., American Hospital Supply Corp. v. 
Travenol Laboratories, Inc., 745 F.2d 1, 5 nJ3, 223 
US.P.Q. (BNA) 577. 580 nJ3 (Fed. Cir. 1984). In 
contrast, in the current case, the Coramiasian merely 
determined not to review the remainder of the initial 
decision, choosing to conduct its own § § 102 and 103 
analysis. The Commission neither rejected any pan of 
the initial deteimination nor did it say that it was taking 
no position on any part of it Although the Conumssion 
limited its [**7] own review to patent validity tmder § § 
102 and 103, the fact that it affiiroed the conclusion of 
the AU that there was a § 337 violation makes 
reviewable those conclusions of the AU necessary for 
the Commission to have determined (as it did) that there 
was a § 337 violation. Accord Warner Brothers, Inc. v. 
as. [memational Trade Commission, 787F2d562, 229 
U-SFQ^ (BNA) 126 (Fed. Cir, 1986). This includes not 
only the § § 102 euad 103 issues of anticipation and 
obviousness, but abo whether there was inequitable 
conduct before [*1477] the Patent OfiQce and the other 
issues decided by the Commission and the AU. q4 



the Commission . . . shall have oidcred review of 
the initial determination or certain issues therein. 
..." In accepting the necessary conclusions of 
the AU we do not hold that die Commission 
must have concinred with each and every 
individual factual finding of the AU to support 
its conclusion. 

n. Validity and Enforceabitity of the Blades Patent 

A. The Invention. nS The Blades '756 patent, "Diy- 
Jet Wet Spinning Process," was issued on October 23, 
1973 to Dr. Heibert Blades and immediately assigned to 
Du Pont The patent descnbcs a method that produces a 
high strength synthetic polyamide n6 fiber which Du 
Pont has marketed under the trade name Kcvlar. This 
fiber has an extraordinary as*$pun strength, five times 
stronger pound for pound than steel, as well as a modulus 
(stretch resistance) equal to glass, eight times as high as 
industrial grade polyester, and twenty-five times as high 
as industrial nylon. Kevlar is also much more heat 
resistant than industrial-grade nylon or polyester. These 
extraordinary physical properties, as well as Kevlar's 
light weight and rustproof character, have enabled Du 
Pont CO market it for use in a variety of ttpplieadons 
including, but not limited to, roping, spaeeeraft and 
airplane parts, bullet resistant clothing and armor, tires, 
and boat bulls. Depending upon its use, Kevlar has been 
used as a substimie for steel, aiuminnxn, asbestos, nylon, 
rayon, polyester, cotton, or cotton fiber. Kevlar is 
available as either a continuous [*^9] rope or filament, 
or alternatively as a staple or pulp. Staple consists of 
short filaments which can be spun into yam. Pulp is 
ground fiber most often used as an asbestos substitute. 



n5 Our recitation of the &cts follows the 
AU's and the Commission's findings which are 
supported by at least substantial evidence. See 

Surface Technology, Inc. v. U.S. International 
Trade Commission, 801 F.2d 1336, 1340, 231 
aS.P.Q. (BNA) 192, 195 (Fed. Or. 1986). 

n6 Polyamides are polymers containing 
amide linkages. Aromatic polymers are 
polyamides where the radicals tinldng the amide 
linkages constitute aromatic radicals. The 
polymer described in claim 13 of the Blades 756 
patent is a wholly aromatic paia-positioned 
polyamide. 



n4 19 CF^K. § 210.53(h){m6) provides 
that "an initial determination . . . shall become 
the determinanon of the Commission . . . unless 



The procedure by which the synthetic fiber is 
manufaetiired involves dry spinning polyamides from 
coagulation solutions called dopes. In dry spinning, a 
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specialized fJter called a spinneret is placed a short 
distance from a bath of spuming dope that is extruded 
through a 1**10] layer of gas ot4 into an aqueous 
coagulation bath. n7 The dope used in the Blades 75tf 
patent consists of para-pasitioned aromatic polyamides 
dissolved in highly concentrated sulfuric add and heated 
to around 100 degrees C. The polyamide used is a high 
molecular \veight poly (p-phenylene terephthalamide) 
(PPD-T). 

n? Dry spinning can be contrasted with wet 
spinning where &e spinneret is placed directly 
into the spinning dope. Wet spinning is the 
process used to make a number of synthetic fibers 
including rayon and nylon. 

[SEE ILLUSTRATION IN ORIGINAL] 
The high molecular weight of the polyamide results in a 
high inherent viscosity nS of approximately 4.4% when 
20% PPD^T by weight is dissolved in approximately 
100% sulfliric acid 

n8 See Foomote in Original 

In 1969 Dr. Blades, one of Du Ponfs research 
5cientiats» began to develop and [*1478) 

conduct experiments aimed at producing a high-strength 
synthetic fiber. Blades exclusively employed a wet- 
spinning method in his early work, using PPD-T as well 
as other polymers. This early work had minimal success. 
Although the dry-spinning method was known by Du 
Pont scientists, a 1966 report indicated that the low 
solubility of PPD-T precluded use of the dry-spinning 
technique. In 1969, Du Pont's Dr. Peter Boeitcher 
. suggested to Blades that dry spinning might ingsiove the 
end-results by influencing coagulation. Dr. Boettcher bad 
learned about dry spinning from a Monsanto Morgm 
patent (Morgan '645 patent). 

Blades' early experimentation with the dry-spinning 
process did not yield fiber with an increased tenacity 
despite the fact that dry spinning was known to inwove 
fiber tenacity using other dopes. Blades' initial 
conclusion was that dry spinning would be unsuccessful 
with PPD-T. Nevenheless, he cantinned expcrimendng 
with the dry-spinning process, and, at his supervisor's 
suggestion, began using sulfuric acid as a solvent Blades 
also redesigned and built a mixing device because of 
some difficulties he encountered mixing PPD-T wiih the 
sulfuric acid. Sulfuric (**12I acid was not an evident 
candidate as a solvent because it was known to react with 
the polymer and become degraded at high temperatures. 
Blades discovered, however, that he could produce an 



izz^roved fiber using 10.2% polyamide in about 100% 
suLRiric acid. Under this system he found that there was 
no difference in tensile strength of the fiber using a wet- 
spun or dry-spun method. PPD-T was a soxncwhat 
unusual choice of polymer for this work because of its 
characteristic rigidity caused by the placement of para- 
oriented aromatic rings in the chain- The para- 
positioning of the aromatic rings makes the polyamide 
much less soluble than analogous meta-positioned rings. 
But the fact is that, while meta>positioned polymers 
generally form only isotropic sohitions, para^positioned 
polymers of Blades' invention form anisotropic solutions 
n9 at high concentrations. 

n9 An anisotropic solution exhibits optical 
birefringence (i.e., the liquid crystalline solution 
refracts light in two dtections). This 
characteristic in^arts a high degree of orientation 
to die spun fibers yielding a stiffer and stronger 
end prtvduct without requiring post-coaguiation 
drawing as is required in other man-made fibers 
such as nylon and rayon. 

[**131 

In subsequent trials. Blades increased the 
concentration of PPD-T and obtained a significandy 
in^oved fiber, especially using the dry-spinning 
m^hod. When the system was operated at room 
ten^erature, however, he found tiiat undissolved 
polyamide clogged up die holes of the spinneret He 
therefore heated the dope at these higiher concentrations 
to dissolve all the polyamide and keep the system above 
the melting point To his sinprise, Blades discovered that 
there was litde or no degradatxon of the polyamide at 
high te mper atures. He explained this unexpected absence 
of degradation by theorizing that, when the system 
contains high concentrations of PPD-T, the sulftnlc acid 
binds to the polymer and chemically deactivates it 

After numerous txials. Blades found that an optimal 
fiber could be produced using PPD-T of 4.4 inherem 
viscosity at a 20% concentradon in approximately 100% 
sulfhric acid. The dope was dien heated to 95 degrees C 
and dry spinning was then carried out at about 100 
degrees C The resultant fiber had a tenacity of 
approximately two times that of previous e3q)erimenta] 
ffbers. 

In April 1971, Blades filed an application with the 
PTO claiming the method of raakiig I**14) diese 
aranud fibers. The inidal application and two subsequent 
application^ were rejected in large part on die basis of 
anticipation by die Morgan '645 and die Kwolek '542 
patents which Du Pont had brought to the attention of the 
examiner. InitiaAy the examiner also rejected the 
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application under 35 U,S,C § 103. Blades, however^ 
was able to overcome the cxaminci^s objections, and on 
May 2. 1973, the PTO gave notice of allowance of the 
Blades '756 patent. Blades assigned die patent rights to 
Da Pont. 

B. Validity. Claim 13, the naffowest claim, is the 
only claim involved on this [*1479] appeal. nIO Akzo 
says that that claim is invalid under 3S § § 102 

and 103. More specifically, Akzo argues that the 
Coniinission misconstrued the legal standard of 
anticipation and therefore erroneously held that the 
Blades '756 patent was not anticipated. In addition, 
appellants argue thai the Commission &iled properly to 
evaluate the prior an in deiemuning obviousness yel npn. 
Of course, it goes without elaboration that the Blades 
756 patent enjoys a presumption of validity under 35 
uses 282. 



nlO Claim 13 reads as follows: 

A method comprising extruding a 
spinxiing dope from an oiiilce 
through a layer of gas and into an 
ai|ueous bath at a temperature of 
wider 50 degrees C said dope 
comprising a polyamide and a 
solvent of sulfuric acid of at least 
9&% concentration at a 
concentration of as least 40 grams 
of said polyamide per 100 mL of 
solvent, said polyanude having an 
inherent viscosity of at least 5.0 
and being poly(p-phenylene 
terephtbalamide). 

[♦*151 

As we have said, Akzo challenges the Commission's 
use of § 102, claiming that that tribunal misinterpreted 
the legal standard of anticipation. Under 35 (7.5*. C. § 
102, anticipation requires that each and every element of 
die claimed invention be disclosed in a prior art 
reference. W. L Gore i& Associates, Inc^ v. Garlock, 
Inc., 721 F,2d 1540. 1554, 220 U.S.P.Q. (BNA) 303, 313 
(Fed. Cir. 1983), cert, denied, 469 US. 851 83 L Bd 2d 
107, 105 S. a. 172 (1984). In addition, the prior art 
reference must be enabling, thus pUcing the allegedly 
disclosed matter in the possession of the public. In re 
Brown, 51 C.C.P.A, 1254, 329 F2d 1006, 1011, 141 
U.S.P.Q. (BNA) 245. 249 (CCPA 1964). Akzo asserts, 
however, that the Commission wrongly used an 
'*ipsissimis verbis test" in reaching its conclusion that the 
Blades 756 patent was not anticipated by the Mocgan 
'645 disclosure, nil We do not read the Commission's 



Page 5 

App. LEXIS 20737, **; 
I Trade Cas. (CCH) P67^29 

opinion as requiring such an "ipsissimis verbis test." 
Rather, we understand that opinion as simply 1**16] 
finding that the prior art reference did not disclose, to 
one of ordinary skill in the art, nl2 the process for 
making the aramid ftbers described in claim 13. The 
Commission noted diat while the Morgan '645 patent 
called for the use of sulfuric acid, it did not call for the 
use of at least 98% concentrated sulfuric acid which was 
critical for the success of the Blades process. The 
Commission also concurred with the AU and found that 
concentrated sulfuric acid Is not inherently 98% sulfuric 
acid to one skilled in the art 



nl 1 An *'^sissimis verbis" test requires the 
same terminology in the prior art in order to find 
anticipation. 

nl2 The Commission made specific findings 
on the skill of the art. It concluded that the skill in 
the ait was high — that of a doctorate or post- 
doctorate in chemistxy. 

Because we determine that the Commission did not 
use an incorrect legal standard under § 102, we are 
bound to [**17] accept its and the AU's Actual findings 
if supported by substantial evidence. 5 US.C. § 706 
(1982). As appellants diemselves point our, anticipation 
under § 102 is a factual determinatioxL Lindemam 
Maschinerfabrik GMBH v. American Hoist di Derrick 
Co. , 730 F.2d 1452. 1458, 221 US.RQ. (BNA) 481, 485 
(Fed. Cir. 1984). We must conclude that there is 
substantial evidence in the record si^iporting the 
Commission's conclusion that claim 13 of die Blades 
756 patent was not atrdcipated by the prior art As the 
Supreme Court noted in Universal Camera v. NLRB, 340 
as. 474, 488, 95LEd. 456, 71 S. a. 456 (1951). the 
substantial evidence standard does not aUow a court to 
conduct a de novo investigation of the evidence on the 
record before it and reach an independent conclusion; 
rather, the court's review is limited to deciding whether 
there is sufficient evidence in the record considered as a 
whole to support the agency's findings. The mere £ict 
that a reasonable person tnight reach some other 
conclusion is insufficient for this court to overturn the 
agency's conclusion. See SSIH Equipmehi S. A. v. US. 
International Trade Commission, 718 FJd 365, 381, 218 
US.P.Q. (BNA) 678, 691 (Fed. Cir. 1983) {**18J 
(additional views of Judge Nies). 

1*1480] The ALJ concluded, after extensive 
analysis, that the claimed invention of the Blades 756 
patent was not anticipated by prior art, including the 
Morgan '645 parent He noted that, while die Morgan 
'645 patent teaches the use of an akgap, die use of an 
airgap in and of itself does not guarantee an improved 
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fiber. This was obvious &om Blades' early work. The 
ALT also found that sulflihc acid in any concentration 
was not disclosed as a solvent in the Moigan '645 patent; 
nor did that parent disclose PPD-T in its optically 
anisotropic state. Moreover^ the AU found that the 
Morgan '645 patent wa$ not an enabling disclosure with 
regard to the claimed spinning dope. Neither the 18% 
concentration of PPD-T nor the heating of the dope to 
achieve thi^ concentration was disclosed in the Morgan 
*645 patent The AU also rejected appellants' arguments 
that the Blades process was anticipated by the Hill and 
Smith patents which were referenced in tiie Morgan *645 
patent. This would have required Blades randomly to 
pick and dioose among a nmnber of different 
polyamides, a phnahty of solvents, and a range of 
inherent viscosities. The AU rejected 1**191 such 
"random picking and choosing'* of prior art, relying on In 
re Arkley. 59 CORA. 804. 455 F.2d 586, 587, 172 
aSRQ. (BNA) 524, 526 (CCPA 1972), and conchided 
in effect Uiat the anticipatory reference must disclose in 
the prior art a thing substantially ideniical with the 
claimed invention. In a somewhat more limited 
consideration — restricted to the concentration of sulfuric 
acid in the Blades patent — ttie Coumiissian itself 
reached the same result. 

Accordii3igly, we hold ttiere is subs t an ti al 
evidence in the record as a whole to sustain the 
Connnission's (including the ALPs) findings that the 
Blades process was not andcipated by any prior art nl3 



nl3 Appellants cite this couxfs opinion in 
Titanium Meuds Corp, v. Banner, 778 FJd 775, 
782, 227 US.P.Q, (BNA) 773. (Fed. Cir. 1985), 
as supporting their contention that the Blades 
'756 patent was anticipated by the prior art. 
Titanium Metals is easily distinguishable from 
this case. There, a single reference disclosed a 
range of alloys including that claimed by 
appellant In this case, the Comomission found that 
neither the Morgan '645 patent nor any other 
prior an reference disclosed the Blades '756 
process. 

l**20] 

Appellants say, as an altemadve to their § 102 
aigument, that the trial tribunal ened when it &iled to 
find ffaiat die Blades 755 patent would have been obvious 
under 35 U.S.C § 103 in view of the Morgan *645 and 
Kwoiek '542 patents. It is now established diat 
obviousness is a question of law based on factual 
inquuies which include: 



(1) the scope and content of the prior art; 

(2) the difTerence between prior ait and 
the claims at stake; 

(3) the level of ordinary skill in the art; 
and 

(4) objecdve evidence of nonobviousness 
(secondary fectors). 



Such objective indications as commercial success and 
long-felt but unresolved needs, failure of others, copying, 
and imexpected results are relevant &ct8 relating to the 
issue of validity. See^ e.g.. In re DeBlauwe, 736 F,2d 
699, 222 aS,P.Q. (BNA) 191 (Fed. Or. 1984) 
(obviousness a question of law to be detcrniined on the 
£icts). Since obviousness is a question of law, we are not 
bonnd by the Commission's ultimate detexminadon on 
die matter of § 103 obviousness. Jee 1**21] Coming 
Glass Works v. US, International Trade Commission, 
799 F2d 1559, 1565 & n,5, 230 U.SJ>.Q. (BNA) 822, 
826 & n,5 (Fed. Cir. 1986), 

In the proceedings before the Commissioz)^ 0u Pont 
premised its defense of nonobviousness on the basis that 
the prior art — mainly that the Morgan '645 patent and 
the Kwoiek '542 patent — actually led away rather than 
toward the Blades process. Ihe Commission found Du 
Pone's expert witness' testimony to be compelling. That 
witness. Dr. Uhlmann, explained why the Morgan '645 
patent, when considered with other prior art references, 
including the Kwoiek '542, Bair '941, and Cipriani 793 
patents, would not have rendered the uivention of Blades 
'756 patent obvious. The Kwoiek '542 patent calls for 
conventional wet Or dry spinning and calls for |*1481I 
concentrations of PPD-T fiv lower Aan required by the 
Blades process. The Bair '941 patent does not disclose 
heating sulfliric acid with PPD-T to achieve an 
anisotropic solution. While the Morgan 745 patent 
discloses air-gap spinning, its emphasis is on meta- 
oriented polymem* Based on these difieienees. Dr. 
Uhlmann concluded that one skilled in the aft would nox 
combine them I**22| or be ted to die Blades invention. 

As the ALJ recognized, prior art references before 

the tribimal must be read as a whole and consideradon 
ntust be given where the references diverge and teach 
away from the claimed invention. W. Gore & 
Associates, Inc. v. GarhcK 721 F2d 1540, 1550, 220 
U.S.RQ. (BNA) 303, 311 (Fed, Cir. 1983), cert, denied, 
469 U.S. 851, 83 L Ed 2d 107, 105 S. O. 172 (1984). 
Moreover, appellants cannot pick and choose amoxig 
individual pans of assorted prior an references "as a 
ixiosaic to recreate a facsimile of the claimed invention." 
721 F2d ai 1552, 220 U^S.FQ. (BNA) at 312, In tiiis 
case, the AU found that Aloo's expert witnesses could 
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not show how the prior art patents could be brougtit 
together to reader the Blades 756 inventioa obvious 
without reconstructing the teachings of those patents 
assisted by hindsight 

The secondary consideratiotis also con^elled the 
Commission to make a finding of non-obviousness. The 
commercial success of Du Ponfs Kevlar patent has been 
enormous and its range of uses substantial. [**23] Du 
Pont is still developing commercial applications for 
Kevlar, having spent significant amounts of money in 
developing both new uses and new markets for the 
product. Commercial success is, of course^ a strong 
factor favoring non-obviousness. Simmons Fastener 
Corp. V. lUinoiS Tool Works, Inc., 739 F.2d 1573, 1575- 
76. 222 USPQ 744, 777, (Fed. Cir. 1984), ceix denied, 
471 US. J065, 85 L Ed. 2d 496, 205 S. Ct 2138 (1985). 
Moreover, as the AU noted. Blades solved a problem 
that Du Pont research scientists had been tackling for 
years. The Blades process represents a solution to a long- 
felt need and practitioners in the field immediately 
recognized ^t that process was a remarkable 
advancement in polymer spimxins technology. Izideed, as 
brought out in this appeal, even one of Akzo's scientific 
reports repeatedly expressed concern for degradation of 
PPD-T and amazement at the disclosure of the Blades 
75d process. 

We agree, therefore, with the Commission's 
determination that the Blades 75tf patent is not invalid 
for anticipation or obviousness. 

C. Alleged inequitable conduct before the Patent 
and Trademark Office (PTO), Appellants urge (**241 
that Du Pont misled the patent examiner in two respects: 
first, that Du Pont submtod aix affidavit to overcome the 
e:jcaTxuner'$ obviousness objections that faQed to compare 
ifae Blades process widi the closest prior art; and, second, 
that Du Pont persistently argued that the Morgan '645 
patent and the Kwolek '542 patent did not anticipate the 
Blades patent 

In J. p. Stevens & Co. v. Lex Tex Ltd., 747 F.2d 
1553, 223 aS,P:Q. (BNA) 1089 (Fed. Cir. 1984), ceru 
denied, 474 US. 822, 106 S. Ct. 73, 88 L. Ed. 2d 60 
(1985), this court aniculated a two-prong test for 
estabUshkig hiequitable conduct before the PTO. To 
render a patent unenforceable^ Ae proponent of the 
inequitable conduct must first establish by clear and 
convincing evidence that there was a material 
misrepresentation or omissiOD of information, and then 
establish a threshold level of intent on the part of the 
apphcant. See also Atlas Powder Co. v. E. I. du Pont de 
Nemours & Co., 750 F. 2d 1569. 1577-78. 224 U.S.P.Q. 
(BNA) 409, 414-15 (Fed Cir, 1984). 

Oui major standard f*'*251 for materiality is 
whether a reasonable examiner would consider the 



oxinssion or misrepresentation in^rtant in deciding 
whether to issue the patent. nl4 Materiality and intent 
must also be considered together: the more material the 
omission or misrepresentation, the less intent that must 
be shown to reach (^1482] a conclusion of Inequitable 
conduct American Hoist &. Derrick Co. v. Sowa Sons, 
725 F.2d 1350, 1363, 220 US,FQ. (BNA) 763, 773 
(Fed. Cir.), cert, denied, 469 U.S. 821, 224 U.SP.Q. 
(BNA) 520, 83 L Ed. 2d 41, 105 S. Ct, 95 (1984). 



nl4 This standard is identical to the PTO 
standard of materiality. 37 CF.R. § 1.56(a), 

We uphold the Commission's findings and 
conclusion tfiat Du Ponfs affidavit or argoznents before 
the examiner did not constitute material 
misrepresentations. As Akzo concedes, the examiner had 
both the Morgan *645 patent and the Kwolek '542 patents 
before him throughout the examination process. It was 
on the basis of these two patents that [**261 Du Ponfs 
first three applications were rejected. The mere fact that 
Du Pont attenq>tcd to distinguish the Blades process 
from the prior art does not constitute a material omission 
or misrepresentation. The examiner was free to reach his 
own conclusion regarding the Blades process based on 
the art in front of him. Nor does Du Ponies affidavit, 
advocating a particular interpretation of die Morgan *645 
and Kwolek '542 patents (albeit &vorable to Du Ponlfa 
position), show any intent to mislead the PTO. Du Ponfs 
intent was not to mislead, but rather to distinguish prior 
ait from the Blades process and demonstrate to the 
examiner that the Blades process would not have been 
obvious in light of Morgan *645 and Kwolek *S42. The 
sum of it is diat, because we cannot see eitber a pnyved 
material misrepresentation or a proved intent to mislead, 
we must conclude that Aloo has not met its burden of 
proviqg inequitable conduct before the PTO. 

in. Due Process and Treaty Rights 

A. Due Process. This aspect of the appeal concerns 
the Commission's procedures with respect to the private 
parties* confidential information. On May 21, 1984, the 
AU issued an adrninistrative protective order P*27] 
pertaining to confidential business, information, as 
defined in the Commission's Rules, 19 C.FR. § 
210.30(d)(7) (1976), that would be produced during the 
discovery phase of the investigation. 

In general, this order permitted access to all such 
confidential information by Akzo's and Du Ponfs outside 
counsel but not by management personnel or in-house 
counsel of either private coiz^nny. At a preliminary 
conference held June 22, 1984, Akzo made the first of 
three unsuccessfiil attetnpts to modify the protective 
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order. Arguing that there was & $ub$t^al overlap 
between the Commission's investigation and an action 
brought by Akzo ag&in$t Du Pont then (and still) pending 
in die United States District Court for the District of 
Delaware, Akzo moved to align the protective orderB by 
modifying the ALTs protective order so that its terms 
coincided with those of a protective order earlier issued 
by the District Court in the Delaware action. The ALT 
denied AWeo's motion on July 6» 1984. 

By letter dated June 27, 1984, Akzo requested diat 
the protective order be amended to include three 
designated members of Afczo's in-house counsel. On July 
6, 1984, the AU concluded that Akzo failed to 
demonstrate [**28] the requisite need to wairant 
granting Akzo*s in-house counsel access to Du Pont's 
confidential business information. Akzo renewed its 
motion to modify the protective order on February 8, 
1985, this time urging that both Akzo*s in-house counsel 
and the general manager of Akzo's Industrial Fiber 
Group should be granted limited access to Du Font's 
confidential bu$ine$$ information. Because Akzo fdled 
(in the AU's view) to demonstrate a need for either its 
in-hoxi$e counsel or its general manager to have access to 
the requested confidential material^ die ALJ denied 
Akzo*s motion on February 21, 1985. 

Akzo now contends that the protective order, issued 
by the AU on May 21 , 1984, effectively deprived it of 
its rights to confrontation, to rebuttal, and to effective 
assistance of counsel. According to Akzo, under the 
terms of the protective order, the parties' designation of 
materials as confidential had the effect of "unilaterally 
immunizing them &om scrutiny by the opposing party." 
Moreover, Akzo maintains that the system established by 
the protective order con^letely denied Akzo "access to 
all f*1483| of the critical evidence on which the 
decision against it was based." 

Our (**29| examination of the challenged 
protective order, as it was enforced, shows Akzo's 
charges to be groimdless. The protective order provides, 
inter alia^ that confidential business information "shall 
be disclosed at any hearing only in camera before the 
Commission or the administrative law judge." Although 
the protective order enabled either party to designate 
business information as confidential, such a designation 
did not "unilaterally immunize** purportedly confidential 
documents from sciutmy by the opposing party. In the 
first place, all the protected information was fieely 
available to outjide coun$cl who coiild fully consider it, 
although they were not free to show or repeat it to Akzo's 
management or in-house coimsel. Second, paragraph 10 
of the protective order provided a mechanism by which 
either party was free to object to its adversary's 
desxgoadons at any stage of the proceeding. According to 
paragraph 10, if either party disagreed with respect to the 



designation of business material as confidential, that 
parry "shall confer [with the supplier] as to the status of 
the subject information proffered within the context of 
this order." In ihe event that the parties failed l**30] 
within 10 days to reach agreement as to the proper status 
of die in&nnation, the protective order provided that 
either party cofuld submit the issue to the AU or the 
Connnission for resohitioiL The mechanism of paragxaph 
10 could also be used to permit disclosure to particular 
persons of otherwise classified material. Although, as 
mentioned earlier, Afcto attempted to modify the 
protective order on tbree separate occasions, Akzo never 
invoked the dispute resolution procedures of paragraph 
10 to challenge Du Ponfs characterization of business 
information as confidential or as not disclosable to 
particular individuals. Third, the protective order 
e3q)ressly permitted other exceptions to be made by the 
ALT or the Commissioa 

In denying Akzo's various modons to amend the 
protective order, the AU lelied on the Commission's 
decision in Certain Rotary Wheel JPrinten, Inv, No. 337- 
TA-145, J njU> 1933 (Nov. 4, 1983). According to 
Rotary Wheel Printers: 



protection of confidential information is 
crucial to die Commission's ability to 
cany out its statutory responsibilities. In 
addition, (^31) review after discovery 
and the evidenciary hearing are coti^ted 
would provide an inadequate remedy. The 
inappropriate release of confidential 
infbmiation can never be fully remedied. 
The Commission has traditionally been 
reluctant to release confidendal 
infbnnation where not absolutely 
necessary. 



5ITRDatl935. 

Thus, implicit in Akzo's due process attack on the 
protective Order is the posidon that, in the interests of 
fundamental fairness, it was ''absolutely necessary'* for 
Akzo*s in-house counsel and general manager to have 
access to Du Pom's cozifidential business infbrmatiort 
However, "in section 337 investigations, it is the 
exception rather than the rule to release confidential 
information to in-house counsel." Id. 

The primary justificadon for the Commission's 
reluctance to grant adversary management and in-house 
counsel access to confidential business information is 
that, in order to discharge its statutory responsibilities 
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virithin the strict statutoiy time limits, the Commission is 
heavily dependent on the voluntaiy submission of 
infomntion. Disclosure of sensitive materials to an 
adversary would undoubtedly have a chilling cfTecr on 
the patties' willingness (**32] to provide the 
confidential information essential to the Commission's 
fkct-fmdmg processes. The Commission has resolved the 
difficult and controversial question of the role of 
house counsel by taking a conservative position on the 
side of optimum shielding of business information. 
Obviously, wfaeie confidential material is disclosed to an 
en^loyee of a con^etitor, the risk of the competiror's 
obtakdng an unfiiir business advantage may be 
substaniially increased. This general Commission 
position is neither unreasonable nor arbitrary. It 
represents [^1484] an appropriate balancing between 
the needs demanded by the Commission's process and 
the parties' need for participation by its in-house 
personneL 

This is especially true because there is no per se rule 
against disclosure to either a con^etitofs in-house 
counsel or management representative. Rotary Wheel 
Printers established, aod the ALJ en^loyed, a three-part 
balancing test to determine whether, to whom, and under 
what conditions to release confidential anfbxmation. 
Factors to be considered include the party's need for 
1**33] the confidential infoimatian sought in order to 
adequately prepare its case, the barm that disclosure 
would Cause the party submitting the information, and 
the fcrmn's interest in maintaining the confidentiality of 
Ae information sought 5 ITRD at 1937, 

After reviewing the record, the AU concluded that 
Akzo failed to demonstrate clearly a need for granting 
access to confidential business information to either 
Aloo's in-house counsel or key management officials. 
The ALJ also found tliat disclosuze would cause 
substantial harm to Du Ponf s competitive position. 
These particular rulings cannot be fkulted. The court 
understands that all information relating to patent 
validity and enforceability {see Part II, supra) was 
promptly made fully available to all. As for the 
information bearing on the important question of whether 
Akzo's importation of aramid fibers would tend to 
destroy or substantially injure Du Ponfs business {see 
Part IV, infra), it is obvious that that confldennal 
information - relating to Du Ponfs business, activides, 
plans and expectations — should not be made available 
(unless, perhaps, where absolutely necessary for a fair 
hearing) to a direct (•*341 coirgpetitor like Akzo, Hiat 
such full access was not absolutely necessary to 
appellants' making of their own case is shown by the 
crucial &ct that Akzo was ai all times perfectly firee to 
offer iis own market projections as well as to reveal its 
own activities, forecasts, and interpretations. Both sides 



could present to th^ Commission their own information 
on those matters without knowing those of the other 
side's. 

Alczo argues, however, that the denial of its motions 
to modify the protective order effectively denied its due 
process right to participate in its own defense. Tbe 
contention is that Akzo was subjected to serious adverse 
governmental action on the basis of evidence which 
Akzo was never permitted to know and "personally" 
refute. In support of this position, Akzo invokes § 
555(b) of the Administrative Procedure Act which was 
made applicable to § 337 proceedings by the 1974 
Amendments to the Tariff Act of 1930. Under § 555(b), 
"[a] party is entided to appear in person or by or witbi 
counsel or other duly qualified representative in an 
agency proceeding." 5 U.S C § 5iJ [**35] (b). 
However, Akzo was represented by cong)etent and 
experienced outside counsel throughout &e proceedings; 
these counsel were aware of all confidential information. 
Fucther, Akzo &ils to recognize that ''the afOrmative 
grant of ttie right to appear apparently bestowed by 
Section 555(b) is not blindly absolute, without regard to 
the status or nature of the proceedings and concern for 
die orderly conduct of public business,'* deVyver v. 
Warden, U.S, Penitentiary, 388 R Supp. 1213, 1222 
(M.D. Pa. J 974) citing Boston Utilities Commission v. 
Atomic Energy Commission, 137 U,S. App. Z).C. 359, 
424 F.2d 847, 852 (D.C Or. 1970), Whatever else § 
555(b) guarantees to parties to an administrative 
proceeding under § 337, it does not mandate disclosure 
of significant confidential information lo in-ho\ise 
counsel and corporate e^^ecutives of a business 
corz^etitor — where that information is fully available to 
outside counsel. Akzo's contention withers in ihe &ce of 
unrefiited evidence diat more than 90 people representing 
Akzo, including numerous expert witnesses and [**36) 
members of the battery of four law firms com^irisiag 
Akzo's defense team, had unrestricted access to Du 
Pontes confidential in£»mation. 

Akzo has also failed to demonstrate that it suffered 
actual harm under the confidentiality procedures 
instituted by the AU. Although Akzo's insiders were 
denied access [*1485I to Du Ponfs economic and 
maii:et forecasts with respect to the production and sale 
of aramid fibers, Akzo was rK)t prevented (as we have 
pomted out) fi:om offering its own projections inro 
evidence under the cover of confidentiality. It is difficult 
to see how Akzo was prejudiced. 

Finally, we have neither found nor been directed to 
any judicial decision in this country mandating, in the 
circumstances presmt here, that business confidential 
information must be made available to inside 
management On the contrary, we are aware, from the 
practice of our own court, diat records in appeals to us 
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are frequently classified in large part, and are presinnably 
not available to ihe management of the opposing pany. 
Moreover, there arc a substantial niimber of decisions 
upholding confidentiality cojupajable to that accepted by 
die ConumssiozL Akzo tells us that most of these 
involved [**37] only pretiial discovery (and not 
evidence at a heanng or trial) and that the o&eis are also 
dijtmguisbable. We do not stop to examine these 
arguments because, at the least, these decisions (a) show 
that there is no holding to the contrary of the one we now 
make and (b) strongly suggest the validity of carefully 
tailored protective orders allowing exceptions to be made 
if adequate proof is made. nl5 



nl5 This case difJcis from Viscofan S.A, v. 
as. International Trade Commission, 787 F,2d 
544, 552. 229 U.S.F.Q. (BNA) 118, 124 (Fed, 
Cir, 1986), because here (but not in Viscofan) the 
confidentiality problem was directly related to the 
propriety of the cxclxjsion order. Accordingly, we 
have reviewed tlie ments of the confidentiality 
actions. See American Telephone and Telegraph 
Co. V. International Trade Commission, 67 
CCFA. 165, 626 F.2d 841, 842, 206 U^.RQ. 
0NA) III 112 (CCPA 1980), 

B. Treaty righu. As an alternate giound for 
reversal, Akzo argues that, ("^^38] because the 
proceedings below discriminated against Akzo on the 
basis of its Dutch nationality, they violate United States 
treaty obligations. We disagree with Akzo*s premise that 
there was discrimination here. Essentially, Akzo employs 
a non sequtiur to support its position. The core of Ak20*$ 
claim is that it was denied the rights that would have 
been afforded a domestic iirm sued for patent 
infringement in a district court. According to Akzo, this 
"inferior treatment" by the Commission constitutes 
discrimination on the basis of nationality. That analysis 
misses &e mark. The appropriate inquiry is whether 
Akzo was afforded the same rights afforded to domestic 
firms in a ^ 337 proceeding before the Commission. 
Qearly. Akzo has fidled to demonstrate that it suffered 
from discrimhiatory treatment. First, under the express 
temis of the protective order, both Akzo and Du Pont 
were bound by identical procedures regarding 
confidentiality and discovery. Neither party was allowed 
access to the other party's confidential business 
tnfoimation. Second, the same argument was rejected in 
Certain Spring Assemblies and Components Thereof, 
Inv. No. 337- TA-88. 216 aS.RQ. (BNA) 225, 1**39) 
affd sub nom. General Motors Corp. v. U.S. 
International Trade Commission, 69 CC.P.A. 116, 687 
R2d 476, 215 aS.F,Q, (BNA) 484 (CCPA 1982), cert 
denied, 459 U.S. 1105, 74 L Ed, 2d 953, 103 S- Ct 729 



(1983). In that case, respondent unsuccessfVdly raised 
certain U.S.* Canadian treaties as a defense to 
enforcement of § 337. The Commission observed: 

Section 337 does not discziminate against 
foreign coiporaiions by virtue of their 
foreign status. It applies to foreign and 
domestic corporations alike. Section 337 
gives the Commission jurisdiction over 
products iniported from a foreign country, 
even if they art manufactured and/or 
imparted by a U.S- corporation. The 
Commission's jurisdiction lies in unfhir 
acts occuirins in connection with the 
importation of goods into the United 
States or their sale, and it extends to all 
persons engaged in such un&ir acts. 



216 USP.Q. (BNA) at 231 (emphasis added). 
IV. other Issues 

In this part we consider four separate issues raised 
by appellants: (1) whether the Commission [**40] 
properly found that continued in^)0(rtation of Akzo's 
product would substantially injure or tend to injure Du 
Pont; [*14861 (2) whether adjudication of § 337 acnons 
by a non-Article in tribunal is unlawflil; (3) whether Du 
Pout's pricing practices (with respect to its aramid 
products) violate the antitrust laws; and (4) whedier Du 
Pont committed inequitable conduci by in£rhiging Akzo's 
Own patent 

A. Tendency to destroy or substantially iru'ure. The 
AU conchided (and we have trpheld) that Also violated 
§ 337(a) by the unlawftil importation ox sale of certain 
aramid fibers produced in the Netherlands by means of a 
process which if practiced in the United States would 
infringe the Blades '756 patent Such acts, long 
considered to be violative of § 337, clearly constimte 
unfair acts for the puiposes of the statute. See, e.g,. In re 
Chain Door Loch, USITC Fub. No, 770 (Apr 1976), 
191 USF.Q. (BNA) 272 (USITC 1976); In re Von 
Clemm, 43 CCPA, 56, 229 R2d 441, 108 U.S.P.Q. 
(BNA) 371 (CCPA 1955): In re Amiorg Trading Corp., 
22 CCPA, 558. 75 R2d 826. 24 US.P.Q. (BNA) 315 
I**41| (CCPA), cert, denied, 296 US. 576, 56 5. Ct 
102, SOL Ed. 407 (mS). 

However, un&ir acts, without more, axe legally 
insufficient to support a finding of a § 337 violation. 
TTiat provision declares unlawful "unfiiir methods of 
con^etiiion and unfair acts iu die importation of articles, 
the effect or tendency of vsdiich is to destroy or 
substaniially Injure an industry, efficiently and 
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econonricany opci^tcd, in the United States " Thus, to 
prove a violation of § 337, the con^>lainant must show 
both an unfair act and a resulting detrimental effect ox 
tendency. New England Butt Co, v. U.S, International 
Trade Commission, 756 R2d 874, 876, 225 
(BNA) 260, 261 (Fed. Cir. J98S), As this court recently 
held in Textron, Inc, v. U.S. International Trade 
Commission, 753 F,2d 1019, 224 U,S.P.Q, (BNA) 625 
(Fed. Gr 1985), "section 337 has consistently been 
interpreted to contain a distinct injury requirement of 
independent proo£'" 753 E2d at 1028, 224 U.S.P.Q, 
(BNA) at 631 (citations omitted); accord Coming Glass 
Works V. U.S, International Trade Commission, 799 F.2d 
1 559, 230 aS.P.Q, (BNA) 822 (Fed. Qr 1986); [♦*421 
Warner Brothers, Inc. v. U.S. International Trade 
Commission, 787 F.2d 562, 564, 229 U,S.RQ. C^NA) 
126, 127 (Fed. Cir. 1986). 

Accoiding to Textron, "Congress may well have 
included ^bis separate requirement « . . to insure that the 
extreme and internationally provocative remedy 
conterr^lated [by § 337] - exclusion of imporu from 
particular countries ~ would be in^lemcnted only when 
this is conq^elled by strong econondc reasons.'* 753 F.2d 
at 1028-29, 224 U.S.P.Q. (BNA) at 631 (citaiions 
omitted). It follows that the mere concurrence of an 
unfair act and some resulting injury is not necessarily 
sufficient, in itself; to establish a violation of § 337. 
"^Congress has directed diat the remedy of section 337, 
involving as it does the act of tiie sovereign in closing 
our borders to certain io^orts, be exercised only in those 
instances where at least there is proof of a tcndetM^y to 
subsiontialfy injure ifae subject industry." Corning Glass 
Works V. U.S. International Trade Commission, 799 F.2d 
1559. 1567, 250 U.S.RQ. (BNA) 822, 827 (Fed. Cir. 
1986) (**431 (enqjhasis in original). 

Not only is an injury determination intimately wed 
to the particular facts of each case, but also the 
detennination of iujury is precisely the type of question 
which Congress has committed to the cxpcitisc of the 
Commission. Thus, on appeal, our review of an injury 
determination is limited to deciding whether the 
Commission's decision is supported by substantial 
evidence. 19 US C $ I337(q) (1982); 5 US.C § 706 

(1982) ; SSIH Equipment S A- v. US^ International Trade 
Commission, 718 F2d 365, 371 218 U.S.P.Q. (BNA) 
678, 684 (Fed Cir. 1983): General Motors Corp. v. US 
International Trade Commission, 69 C.C.P.A. 116, 687 
F.2d 476. 215 U.SJ'.Q. (BNA) 484 (CCPA 1982), cert, 
denied, 459 US. 1105. 74 L. Ed 2d 953. 103 S. Ct. 729 

(1983) . In other words, we must decide ''whether 
substantial evidence supports the facts relied on and 
whether the Conumssioner's [sic] determinatiozi, on the 
record, is arbitrary, capricious, or an abuse of discretion.** 
Coming Glass Works, 799 F.2d at 1568, 230 US.FQ. 



(BNA) at 828. [**44] As we noted in Coming Glass 
Works^ "the question of quantum of injury is not one on 
[*1487] which it would be appropriate for this court to 
put forth a legal standard." Id Nor are we allowed to 
substitute our own judgment for that of the Commission. 
Citizens to Preserve Overton Park v. Volpe, 401 U.S. 
402, 416, 28 L Ed 2d 136. 91 S Cu 814 (1971), Of 
course, a decision is supported by substantial evidence if 
it is supported by "such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion." 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229. 83 
L Ed. 126, 59 S. Ct 206 (1938). 

Our review of the record in this case cooqsels the 
conclusion Uiat tbs Commission's determination — ^t 
Akzo's unfair inserts of aramid fibers will have a 
tendency to injure Du Ponl substantially — is supported 
by substantiaji evidence. Hie Commission based its 
injury determination on a prediction of the iliture effect 
of Akzo's unfair inq^orts on the domestic industry. There 
is substantial support for this deteimination. The record 
reflects Akzo's intent and capacity to enter the United 
States aramid fibers market, Du Pout's |^M5| resulting 
loss of revenue, and a probable price reduction by Du 
Pont in response to Akzo's entry into the United States 
market Nonetheless, Akzo urges this court to overturn 
the Commission's exclusion order and deny relief to Du 
Pont. Akzo fhrat contends that its projected share of the 
U.S. market during the remaining life of the 75^ patent 
is de minimis. It would be both unwise and in^roper for 
this court to establish some arbitrary market-share 
benchmark as a prerequisite to a finding of a § 337 
violation and we decline to do so. It is sufficient that the 
record supports tiie Commission's conclusion that, upon 
entry into the U.S. market, Akzo will capture a 
significant share of the domestic market, if not in relative 
percentage figures than certainly in absolute dollar 
figures. 

Second, Akzo Tnm'ntaing that, notwithstanding its 
entry into the maiket, Du Ponfs aramid fibers sales 
volume, revenues and profits will all increase during the 
remaining life of the patent Bui Akzo mischaracterizes 
the proper standard for measuring injury. The issue is not 
"diiether Du Pontes sales^ revenues and profits will 
increase beyond their 1985 levels but rather whether 
Akzo's presence in the I**4<] njarket will substantially 
injure Du Ponfs business during the 1986 - 1990 period 
(the remaining life of the Blades 756 patent). 

As Du Pont correctly points out, nothing in § 337 
requires a showing that the domestic industry will be 
utterly deprived of profitability. "Where the unfair 
practice is die importation of products drnt infringe a 
domesdc industry's . . patent right, even a relatively 
small loss of sales may establish, under section 337(a)y 
the requisite injury . .** Bally/Midway M^. Co. v. U.S. 
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International Trade Commission, 7J4 F.2d JI/7, 1124. 
219 U.S.RQ. (BNA) 97, 102 (Fed. Or. 1983). This 
proposition is entirely consistent with the legislative 
history of § 337. In a House Report discussing Ac 
application of § 337 to unfiiir coxX9>ctition involving 
patent infiringement. Congress stated: "Where unfiiir 
methods and acts have resulted in conceivable tosses of 
sales, a tendency to sobstantiaDy injure such industry has 
been established." See House ComnL on Ways and 
Means, Trade Reform Act of 1973, H.R. Rep. No. 571, 
93d Cong. lstSess.78(1973) (*M7J (en^)hasis added); 
accord In re Von Gemm, 43 CCPA. 56, 229F.2d44l, 
445, 108 aS.RQ. (BNA) 371, 374 (CCPA 1955). 

Because substantial evidence supports &e Acts 
relied upon by tiie Commission in making its 
determination that Akzo's unfoir imports wotild tend to 
injure Du Pont substantially, we must afSrm its injury 
detennination. Akzo has failed to demonstrate that the 
Commission's determination is aifoitrary» capricious, or 
an abuse of discretion. 

A contrary result would emasculate the protections 
of § 337 with respect to high tcchjiology ventures. 
Typically, in hi^ technology industries, acute 
conq>etition forces conqyetitors to commit substantial 
resources to research and development in hopes of 
generatiiig profits before either their patents e;cptce or 
before technological advance makes the products 
obsolete. [*1438I Thus, innovators frequently resign 
themselves to losses during the early life of dieir patents 
with the expectation tiiat, if product development and 
marketing efforts are successful, profits earned during 
the later life of their patents will provide sufficient 
conq>ensation for tiieir endeavors. 

On this record, Du Pom's aiamid fibers industry 
1**481 can be said to furnish a classic illustration. 
Although Du Pom has undextaken extensive product 
development and marketing efforts since 1973» the 
con^>any had not earned any return on its investment 
through 1984. Du Pont anticipates thai it will realize its 
first positive net operating earnings from its aramid 
fibers production in 1985. 

In reaching its iivjury determination, the Commission 
permissibly recognized that the aramid fibers industry is 
in transition from a period requiring extremely high 
investment of resources to a period when the industry 
will finally realize a return on that investment. In these 
circumstances, diminished profits^ lower return on 
investment, and reduced sales are all indicative of 
substantial injury. 

B. Adjudication of § 337 actions by a non-Article 
III tribunal Apparendy employing the "kitchen sink" or 
"Icf s try anything" approach to appellate advocacy, Akzo 
raises an additional challenge to the Commission's 



proceedings. Relying primarily on Northern Pipeline 
Construction Co. v. Marathon Pipe Line Co., 458 US. 
50, 73 L Ed. 2d 598, 102 S. Q. 2858 (1982), Akzo 
characterizes the current § 337 proceedings as 
"inherendy judicial'^ |**491 involving "essentially 
private rights'* and conchides that the Constitution 
requires adjudication of § 337 issues by Article In 
courts. Both Akzo's premise and conchjsion are flawed. 
Although it is txue that private rights may be affected by 
§ 337 determinations, the thrust of the statute is directed 
toward the protection of the public interest from unfair 
trade practices in international commerce. As this court 
recognized in Young Engineers, Inc. v. U.S. International 
Trade Commission, 721 F.2d 1305, 1315, 219 US.P,Q, 
(BNA) 1142. 1152 (Fed, ar 1983), a § 337 proceeding 
"is not purely private litigation "between the parties' but 
rather is an 'investigation' by the Government into un&ir 
methods of conq)etition or unfair acts in the importation 
of articles into the United Stares." Moreover, "tibc power 
to regulate commerce with foreign narions is eiqpressly 
confened i^on Congress, and bemg an enumjeiated 
power is conq>lete in itself, acknowledging no limitations 
other than those prescribed in the Constitution.'* Buttfield 
v. Stranahan, 192 U.S. 470, 492, 48 L Ed. 525, 24 S. Ct 
349 (1904). l**SO] Properly viewed, § 337 and its 
predecessor provisions represent a valid delegation of 
this broad Congressional power for the public purpose of 
providing an adequate remedy for domestic industries 
against un&ir practices beginning abroad and 
culminating in importation. Sealed Air Corp. v. U.S. 
International Trade Commission, 68 C.CP.A. 93, 645 
F.2d 976, 985-86, 209 US.P.Q. (BNA) 469, 478 (CCPA 
1981). 

C. Du Font's pricing practices. Under Du Font's 
value^in^use pricing program, the price at which Du Pont 
sells aramid fibers varies in accordance with the 
particular end-use to which the purchaser puts the 
product Although Du Ponfs customers may use the 
aramid fibers for whatever purpose they desire, they are 
required to pay Du Pont the price appropriate to the 
ultimate end-use. To that objective, Du Pont requires its 
customers to agree that diey will use che aramid fibers 
for the specific end-use for which they are purchased or, 
if the aramid fibers are put lo a different ^-use or are 
resold, that ihey will pay Du Pont an amount 
representing die difference between the initiaL purchase 
pnce and the price for "die ultimate end-use. 

According to Akzo, each such agreement 

constitutes a ''comract ... in restraint of trade," and the 
entire pattern of agreements, policing and surveillance 
constitutes a "combination ... in restraint of trade'* 
within the meaning of § 1 of the Sherman Act. Although 
the Commission specifically found ihai *'die adoption of 
Du Ponfs value-in-u$c pricing strategy reflects price 
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competition wiA other substitute products 1*1489) for 
various end uses," AJto) continues to argue that Du 
Ponf 5 value-in-use pricing for aramid fibers violates the 
antitrust lavrs. 

Plainly, value-in-use pricing is not per an anti- 
coDipetitive restraint on trade within the meaning of the 
antitrust laws. In Carter-Wallace, inc. v. United States, 
196 a. CI 35, 449 FJd 1374, 171 U.S.RQ. (BNA) 359 
(Cl CL 1971), one of this coxirf s predecessor courts 
sustained against an antitoist challenge a pricing system 
in which purchasers paid a lower price for the dnig 
mcprobamate when used in certain combination drugs. 
The court noted that ''the vendee fhxoa, if one looks at 
their business as a whole, are not prohibited (**52] or 
deterred from making any use they wish of the 
meprobamaTB." Id at 1379, 171 U.S.P.Q. (BNA) at 362. 
Moreover, "it is even reasonable to assume, notibing else 
appearing, that if the vendees change their minds aHer 
purchasing the drug at the lower price diey can make 
unrestricted use of it by paying the difference between 
that lower price and the eonsent-decree price." Id, at 
1379 n.4, 171 U.SJ>.Q, (BNA) at 362 n.4. 

Similarly, under Du Ponfs value-in-use pricing 
system, its customeis may use their aramid fibers for 
whatever purpose ihey desire, inchiding resale, providing 
they pay Du Pont the price appropriate to the ultimate 
end-use. Conirazy to AkLo'i position that Du Pout's 
pricii:^ system is anti-competitive and an unreasonable 
restriction on use and resale, the Commission found and 
the record establishes that Du Pont's value-in-use pricing 
has the pro-coaq)etidve effect of increasing the volume 
of aramid fibers that are sold. 

Akzo also claims that the AU erred in not making 
specific findings on market definition. But, as this court 
recently observed, the trier of fact need not engage in the 
meaningless exercise of market definition where no 
wrongful oondncT has been 1**53) shown. LoetiteCorp. 
V. Ultraseai Ltd, 781 F.2d861, 875. 228 U.S.P.Q. (BNA) 
90, 100 (Fed, Cir. 1985). Equally groundless is Akzo's 
contention that the ALJ erred by not shifting to Du Pont 
die burden of demonstrating That its pricing policies had 
pro-con5)etitive effecis. The Supreme Court, in National 
Collegiate Athletic A$s*n v. Board of Regents, 468 
85, 82 L Ed 2d 70. 104 S. Ct, 2948 (1984), made 
abundamly clear that the burden of proof shi^ only 
where die evidence shows that the challenged practice 
has the "hallmarks of anti-compctitivc behavior," 
namely, that "it has operated lo raise prices and reduce 
output." Id, at 113. Conversely, in diis case, the evidence 
establishes and the Commission found that the alleged 
"restraint," value-in-use pricing, results in reduced prices 
and increased output. 



D. Du Font's alleged inequitable conduct in 
manufacture. During the proceedings below, Akzo 
asserted that Du Pont infringed Akzo*s U.S. patent 
4,308,374 ( '374 patent) on a polymerization solvent 
system used in the fonnulation of the polymer which is 
spun into aramid fibers by means of the Blades 756 
process. Notwithstanding [•*54) § 337(c) of the Tariff 
Act of 1930 which provides that "all legal and equitable 
defenses may be presented,** the AU struck Akzo's 
equitable defense and refused to hear the underlying 
evidence. On appeal, Akzo contends that the ALT tibus 
denied Akzo the opportunity to establish a meritorious 
defense to Du Pontes § 337 claim. For two reasons we 
disagree that fbx9 defense was meritorious. 

Our conclusion is first supported by ^e recent 
decision of the District Court for the Esstem District of 
Virginia holding the *374 patent invalid for obviousness 
under 33 U.S,a § 103, Akzo N.V. v, EJ, DuPont de 
Nemours A Co., 635 F. Supp. 1336 (E.D, Va, 1986), on 
appeal to this court. No. 86-1327/1358. nl6 Under that 
decision, Akzo*$ in^ingement claim has been adversely 
decided and Du Pont has a legal right to do the act 
claimed to be infringing. Consequently, there is as yet no 
legitimate [*1490I basis for Akzo's equitable defense. 
See Young Engineers, Inc. v. U»S. International Trade 
Commission, 721 FJd 1305. 1315-16, 219 U.SRQ. 
(BNA) 1142, 1152 (Fed, Or. 1983), [**55I Second, this 
same result is cornpelled in this instance by this court's 
decision in SSIH Equipment S.A. v. U.S, International 
Trade Commission, 718 F.2d 365, 218 aSRQ. (SNA) 
678 (fed Or. 1983), In SSIH. we held that allegedly 
"inequitable conduct" is not a defense to a § 337 action 
where the conduct occurred after issuance of ifae 
corr^lainanf s patent and involved a different patent. Id. 
at 378-79, 218 U.SRQ, (BNA) at 689-90. In this case, 
Du Ponf 5 756 patent was issued in 1973 and pertains to 
a spinning process; Akzo's *374 patent was issued in 
1981 and pertains to a polymerbeation process. 

nl6 That appeal was argued on November 7, 
1986 before tlie same panel of judges as heard the 
Current appeal. 

Conclusion 

For these reasons, we affirm the Commission's 
cAclusion order prohibiting the importation into the 
United States of aramid fibers manu&cnired by Akzo in 
the Netherlands. 

AFFIRMED. 
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